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ABSTRACT 
 
Over the last two decades, the role and size of the nonprofit sector has increased significantly.  Many 
Queensland nonprofit organisations are incorporated by the Associations Incorporation Act 1981 (Qld). 
 The article suggests both broad policy reforms and specific amendments to the Act for the better 
facilitation of nonprofit associations.  This is timely as the Government Department responsible for their 
administration is currently reviewing the Act.  The article recommends that reform of the Act is 
necessary to facilitate the appropriate legislative and regulatory environment of such nonprofit 
associations. These reforms involve the consideration of some broad policy issues as well as specific 
legislative amendments to improve the regulatory environment for incorporated associations. 
 
INTRODUCTION 
 
The Associations Incorporation Act (1981) (Qld) has facilitated the incorporation of about 19,000 
Queensland nonprofit associations over nearly two decades.  Queensland accounts for about 16 % of 
the incorporated associations in Australia, there being approximately 1 incorporated association per 
187 Queensland residents. 1  Unlike some other Queensland legislation provided for nonprofit 
organisations, it has been well used with the responsible Department also under pressure to keep 
pace with new incorporations.2  Extensively amended in 1995,3 the Act and its administration is 
currently being reviewed by the Department of Equity and Fair Trading.4
 
This article examines the appropriateness of Associations Incorporation Act (1981) (Qld) for facilitating 
and regulating Queensland nonprofit organisations.  The article begins by examining the stated 
purpose of the Act and the role it is fulfilling for the Queensland community.  It then examines some of 
the broad policy issues affecting Queensland’s incorporated associations and proposes some policy 
reform.  This section has at its core the improvement of the facilitation and regulation of nonprofit 
organisations.  Some very specific areas of concern about the current legislation are then examined.  
Whilst the Associations Incorporation Act (1981) (Qld) has served a useful role in the facilitation of 
nonprofit enterprise, the article concludes that it requires considered legislative reform and improved 
administrative practices to remain effective in an era of dynamic social change. 
 
 
1 Correspondence with the Registrars of Incorporated Association Registers in each State and Territory of Australia. For further 
statistics see Colin T Huntly, " A Century of Incorporated Associations in Western Australia 1896-1996" Curtin Business School Working 
Paper Series No. 66.05, Perth, October, 1996. 
 
2 For example, the Roman Catholic Church (Incorporation of Church Entities) Act 1994 (Qld) at the time of writing had three operative 
incorporations and the Charitable Funds Act (1990) (Qld) has never been used according to the Department. The Sporting Bodies’ 
Property Holding Act (1975) (Qld) is another Act that very few nonprofit organisations have ever utilised. 
 
3 Associations Incorporation Amendment Act (1995) (Qld); State Law (Minor Amendments) Act (No 2) (1995) (Qld), ss1, 4-5 sch; State 
Law Revision Act (1995) (Qld), ss1-2, 4 sch 1; and State Law Revision Act (No 2) (1995) (Qld), ss1-2, 4 sch 1. 
 
4 Department of Equity and Fair Trading, Annual Report, 1998-99, p 15; also at http://www.consumer.qld.gov.au. 
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PURPOSE OF THE ACT 
 
Queensland nonprofit organisations prior to the enactment of the Associations Incorporation Act (1981) 
(Qld) (referred to as the Act) were formed as unincorporated associations, charitable trusts, companies 
limited by guarantee, organisations having letters patent, royal charters or creatures of private statutes. 
 In the mid-seventies, a string of legal claims against the management committees of unincorporated 
associations, some of them involving members of the Queensland Parliament, caused the Queensland 
Law Reform Commission to consider the appropriateness of legislation providing incorporation for 
associations.5   The Commission's report submitted that, 
 
“The adoption of legislation of a general character which will in effect make it possible for 
various unincorporated associations to gain recognition as legal entities by some process 
of registration or formalisation allowing such bodies to obtain legal status, will remove in a 
satisfactory way these uncertainties for those associations which do obtain legal status.”6
 
Further, the Minister in introducing the Bill to Parliament stated: 
 
“The whole purpose of the Bill is to allow small associations that want to incorporate to do 
it as inexpensively as possible instead of having to revert to the Companies Act to obtain 
the full benefit of incorporation.”7
 
Many nonprofit organisations have taken advantage of the legislation to gain corporate status and 
avoid some of the perils of the common law of unincorporated associations.8  The number of 
incorporated associations has been boosted by the policy of grant-making foundations and 
government agencies to deal or licence only nonprofit bodies that have a corporate persona.  
Popularised by the National Safety Council litigation,9 personal liability issues of committee members 
involving Corporations Law insolvent trading provisions and unincorporated association litigation10 
have also promoted the general public's perception of the benefits of limited liability through 
incorporation. 
 
The importance of nonprofit organisations in Queensland's economy and community life should not be 
under-estimated.  For example, soon after the introduction of poker machines over 600 nonprofit clubs 
had a gross gambling turnover of $463 million, with the State receiving $180 million in gambling tax 
 
5 Queensland Law Reform Commission, Report on the Law Reform Commission on a Draft Associations Incorporation Act, Report No. 
30, 1979. 
 
6 Ibid at p 9. 
 
7 Queensland Parliament, Hansard, 18 August, 1981 at p 1642. 
 
8 For the problems of unincorporated associations refer, R. Baxt, "The Dilemma of Unincorporated Associations", 1973, 47 ALJ 305 and 
K Fletcher, The Law relating to Nonprofit Associations in Australia and New Zealand, The Law Book Company Limited, Sydney, 1986. 
 
9 Commonwealth Bank of Australia v Friedrich (1991) ACSR 115; refer also AS Sievers, "What is the Future for Honorary Directors and 
Committee Members? - Their Duties and Liabilities", in Legal Issues for Nonprofit Associations, ed M McGregor-Lowndes, K. Fletcher  & 
AS Sievers, LBC Information Services, Sydney, 1996; M.McGregor-Lowndes, “Nonprofit Corporations - Reflections on Australia’s 
Largest Nonprofit Insolvency", 1995, 5:4 AJCL 417. 
 
10 City of Gosnells v Roberts (1994) 12 WAR 437. 
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revenues.11  About $41 million of such taxes were channelled back to nonprofit organisations for sport, 
recreation, charitable activities and gambling counselling services.12  There are at the time of writing 
over 635 nonprofit gaming machine clubs in Queensland with a turnover of $635 million.13
 
Over the last decade, through state and federal initiatives, the community welfare services’ sector has 
also grown substantially.  In 1998-1999, grants and subsidies were made by the Queensland 
Government (excluding Commonwealth grants) to around 3,400 nonprofit organisations exceeding  
$600 million with a median grant of $27,393.14  This has continued growing as the government  has 
devolved and contracted out welfare service provision.  Trade, professional and development 
associations are also growing as the government policy fosters self-regulation and regional 
development through nonprofit organisations such as district tourist and development boards, 
chambers of commerce and professional associations. 
 
The combination of these specific government policy initiatives and social trends has led to a greater 
importance of nonprofit associations in the general fabric of the Queensland community and economy. 
 As most of these organisations have chosen the legal form of incorporated associations, it is important 
that their functions are facilitated and not retarded by the legislation or its administration.  No longer 
can the Associations Incorporation Act be regarded as having little consequence, merely assisting ad 
hoc social clubs, hobby associations or junior sporting organisations.  It is in fact an important piece of 
state legislative infrastructure that not only facilitates the delivery of welfare and social services and the 
self-regulation of trades and professions, but also plays an important part in the generation of state 
revenues in the form of gaming machine taxes. 
 
BROAD POLICY ISSUES 
 
There are a number of broad policy issues that warrant consideration in any reform of the law and 
administration of incorporated associations.  From its inception, the Act has had as its principal 
objective the facilitation of nonprofit organisations by providing a suitable legal form.  This still remains. 
 However, the structure and administration of the Act must take account of the increasingly important 
role of nonprofit organisations identified above.  The broad policy issues are the national uniformity of 
legislation, the reduction of administrative costs to government and the compliance costs borne by the 
community, differential reporting of associations by size, resolution of internal disputes and practice 
directions. 
 
 
11 Queensland Government Submission to the Productivity Commission Inquiry into Australia's Gambling Industries, December, 1998, p 
41. 
 
12 Id. 
 
13 Queensland Gaming Commission, Annual Report 1999-2000, Brisbane, 2000 at p 12. 
 
14 Social Statistics Team, Office of Economic and Statistical Research, Interim Report on Community Services Funding by Queensland 
Government Departments, 15 July 1999, at p 2. 
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National Uniformity 
 
As significant parts of the nonprofit sector have a national, rather than state focus, there have been 
arguments made for all jurisdictions to provide greater uniformity of incorporated association 
provisions.15  Sievers argues that rather than over-riding Federal legislation, co-operative legislation 
such as has operated with regard to business names, partnerships and more recently co-operatives 
and non-bank financial institutions could be appropriate.16  Such an approach by all jurisdictions would 
be in the best interests of incorporated associations across Australia, permitting associations with a 
truly national focus, reduction of administration and compliance costs and cost effective production of 
educational nonprofit management material that was not specific to one jurisdiction or complex 
because it caters for all jurisdictions’ differing provisions.  A more radical response would be to vest the 
regulation of incorporated associations to the Australian Securities and Investment Commission under 
the Corporations Law. Given the political realities, an incremental approach to the issue would seem to 
have a greater chance of success. Whilst this a matter for all state and territory governments to 
consider, provisions in the Queensland Act should at least follow other jurisdictions’ core provisions 
unless there is good reason to differ. 
 
Reduction of Administration and Compliance Costs 
 
Associations frequently deal with a number of government departments to whom they are accountable, 
often for the expenditure of public monies.  Each section of government has its own forms and 
procedures for financial accountability.  This approach of multiple reporting has costs for the 
incorporated association, the government and the community.  In its review of the regulation of 
charitable organisations the Industry Commission also noted this general trend and illustrated its point 
by reference to the duplications between Queensland’s Collections Act (1966) (Qld) and Associations 
Incorporation Act (1981) (Qld), recommending a rationalisation of financial reporting requirements.17
 
The Commonwealth Government introduced an Australian Business Number (ABN) not only as a 
unique identification system for the purposes of the New Tax System, but also as a general measure to 
streamline business organisations' dealings with the Commonwealth.18   Provision has been made for 
this measure to be adopted by State governments.19  In coming years all forms and licences processed 
by Commonwealth agencies will be referenced to the ABN.  This will permit an entity to file alterations of 
its core information such as change of address or officers through the ABN without duplicate filing with 
 
15 AS Sievers, "Incorporation of Nonprofit Associations: the Way Ahead?" (2000) 18 C&SLJ 311; K Fletcher, "Developing Appropriate 
Organisational Structures for Nonprofit Associations," in M McGregor-Lowndes et al (eds) Legal Issues for Nonprofit Associations, LBC 
Information Services, Sydney 1996 at 16. F Thomas, "Amendments to the Associations Incorporation Act 1981".  Note in the Law 
Institute of Victoria Commercial Law Section Newsletter, March 1999, p.11. 
 
16 AS Sievers, “Incorporation of Nonprofit Associations: The Way Ahead?” (2000) 18 C&SLJ 311 at p 322. 
 
17 Industry Commission, Charitable Organisations in Australia, Report No. 45, AGPS, Melbourne, 1995 at p 245. 
18 Treasurer, A New Tax System (Australian Business Number) Bill 1998 Explanatory Memorandum, House of Representatives, 
Canberra, 1998 at p 2. 
 
19 P. Costello, Tax Reform Not a New Tax System - The Howard Government's Plan for a New Tax System, August, 1998, p 24. 
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other agencies.  All federal agencies will update their records from the ABN system.  State agencies, 
particularly those involved with incorporated associations could also participate.  Many associations 
have an ABN as they exceed the GST threshold and a number below the threshold are required to have 
an ABN for taxation exemption and gift deductibility.  A whole of government approach is necessary to 
streamline the financial reporting of incorporated associations through the ABN.  For example, it may be 
possible to devise a central depository for the filing of comprehensive financial information to 
government, thus reducing the cost of information provision, reception and access. 
 
Differential Reporting 
 
Another issue worthy of consideration is the development of a more refined approach to the public 
reporting of different sizes of associations.  At present, all Queensland incorporated associations are 
required to be audited.  There is already a provision for exemption of the filing of the annual 
statements, but this is rarely granted.20  Some associations consist of fewer than 20 members and 
possess gross income and assets of less than $500.  Other associations are turning over more than a 
million dollars a year with substantial assets, financial risks and membership.  The range of 
organisations is now so diverse that there is justification for differential reporting requirements and 
perhaps even requiring use of other more suitable legal forms, at both the bottom and top end of the 
range. 
 
Differential financial reporting requirements for prescribed classes of associations have been provided 
by other states and territories.21  Gross income, trading activities and membership size are the criteria 
used.  In most cases, an exempted association is not required to have an audit, but to keep its 
accounts in such a state that an audit could be conducted.22  Recent reforms in corporate law have 
allowed small proprietary companies to dispense with producing audited accounts and complying with 
complicated accounting standards.23  The adoption of some appropriate criteria would lift an 
unnecessary burden from small closely held associations as well as relieve the Department of 
collecting and filing a large number of small financial statements.24
 
20 S 59(5) Associations Incorporation Act (1981) (Qld). 
21 A sliding scale of audit requirements is in place in the Australian Capital Territory, South Australia and Victoria. 
 
22These states are South Australia, Tasmania, Northern Territory and Australian Capital Territory. 
23 Part 3.6, Corporations Law. 
24 It would be prudent to permit members and the Department to require an audit the organisation at any time. 
 Program on Nonprofit Corporations                     Working Paper No.PONC102 
7
                                                          
Another option is to provide a simpler form of corporate status for small associations.  There has 
always been a steady trickle of unincorporated associations that incorporate and after the first year find 
that they cannot afford the cost of an audit and compulsory insurance, or administration generally is 
too burdensome. Such associations are eventually struck off by the Chief Executive. There are some 
interesting developments in the United States through a proposal for draft uniform state laws to give 
the bare legal attributes of a corporate persona to small unincorporated associations.25  According to 
the schema of the proposed legislation, an unincorporated association may: 
 
♦ hold and deal with property in its own name; 
♦ be sued and sue in its name; and 
♦ a member could not be liable personally for torts or contracts of the association merely because 
that person was a member or officer of the association, unless the judgment was also against 
the member. 
 
Each state would hold a register of unincorporated associations with just their name, public officer and 
contact address.  This approach, when combined with a level of financial activity ceiling, could remove 
many small incorporated associations to a more appropriate regulatory and facilitative regime while at 
the same time saving departmental administrative costs. 
 
At the other end of the scale, it may be appropriate to require larger associations with considerable 
public trading to move to a more commercially-oriented regime.  The Industry Commission report on 
Charitable Organisations in Australia recommended that a corporate form such as a company limited 
by guarantee be adopted by all nonprofit organisations of any consequence.26  The Queensland Act, 
unlike those in some other states and territories, does not permit associations to migrate to the 
Corporations Law as a company limited by guarantee.27  Although the Act was amended to permit 
associations to migrate to the new co-operatives’ regime, the opportunity has not be taken to permit 
migration to a company limited by guarantee.28  Such a reform may allow some associations that 
would be better suited to the Corporations Law regime to more easily convert to a company limited by 
guarantee, rather than have to go through the expensive and time-consuming procedures of winding 
up the association.  Providing a reviewable power for the Department to move large organisations out 
of the Associations Act might also be contemplated. Similar powers in other states do not appear to 
have been frequently used.  
 
 
25 National Conference of Commissioners on Uniform State Laws. Uniform Unincorporated Nonprofit Association Act, 1992. 
26 Industry Commission, Charitable Organisations in Australia, Report No. 45, AGPS, Melbourne, 1995 at p 218. 
27 Associations Incorporation Act (1981) (Vic) ss 31A-31C; Associations Incorporation Act (1984) (NSW) ss 56-58; Associations 
Incorporation Act (1985) (SA) s 42; Associations Incorporation Act (1987) (WA) s 34; Associations Incorporation Act (1991) (ACT), ss 
81-87. 
 
28 Part 11, Associations Incorporation Act (1981) (Qld). 
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Resolution of Disputes 
 
An important, but difficult policy issue is facilitating the cost effective resolution of internal disputes in 
associations.  A core government function in our society is the provision of the formal judicial 
infrastructure to resolve disputes.  Historically, the courts have been reluctant to intervene in the 
internal disputes of unincorporated associations.29  Seeking to remedy this situation, the Act made the 
rules of the association an enforceable contract and ensured that the association was bound by 
natural justice in adjudicating on members’ rights under the rules.30
 
However, despite this initiative, the problem of internal disputes still plagues Queensland incorporated 
associations.  Internal disputes are a continual impost on the time and resources of the Department, a 
general cost to government and destructive to the social infrastructure associations provide.  Few 
disputes reach the courts because of the legal costs inherent in such actions.  Many management 
committees adopt an attitude of toughing it out, being in a position of power and influence in the 
association.  Aggrieved association members eventually turn to the Department for assistance after  
the situation has usually festered to the point of irreconcilable differences.  Invariably, the original 
grievance has become lost in the ensuing machiavellian posturing by factions of the association.  Even 
if the Department had the resources to intervene, it would usually result in an unsatisfactory outcome. 
 
A process with the following attributes is required to deal successfully with such disputes: 
 
♦ speedy heading, 
♦ by an independent, legally qualified person, 
♦ with alternative dispute resolution skills and flexible remedies, and 
♦ whose decision is binding. 
 
Such attributes may be found in a referee or tribunal and one can draw analogies with such bodies 
dealing with strata title or retirement village residents' disputes.  The establishment of such a referee or 
tribunal for incorporated associations would involve considerable expenditure of public monies, with 
little opportunity of recovering the costs.  An alternative that has been recently implemented in Victoria 
is giving jurisdiction to the Magistrates Courts to deal with such disputes.31  Amending Part 8 of the Act 
to give the Magistrates Court, rather than the Supreme Court exclusive jurisdiction would lower legal 
costs and barriers to access as well as utilise the experience of local Magistrates who are well-suited 
to deal with such disputes. 
 
Alternatively, it may be possible to revive the ancient office of the “visitor” which incorporated 
 
29 AS Sievers, Associations and Clubs Law in Australia and New Zealand, 2nd ed., The Federation Press, 1996 at p 153. 
30 Part 8 Associations Incorporation Act (1981) (Qld). 
31 Associations Incorporation Act (1981) (Vic) s 14A(2). 
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associations may wish to adopt in order to settle internal disputes.32  A creature of English common 
law, the visitor still exists in some Australian universities.33  The visitor would be appointed by the rules 
of the association and able to hear and settle internal complaints quickly with the minimum of formality. 
Nevertheless, the decision is binding in the absence of fraud or bias.  The Act would facilitate the office 
of the visitor in incorporated associations and perhaps set qualifications for persons who wished to act 
as visitors.  Visitors should have experience in alternative dispute resolution, the law and procedure of 
incorporated associations and be an independent person of some public standing. This would satisfy 
the criteria set out above with little cost or interference on the part of the Department. 
 
Practice Directions 
 
Significant improvements in the administration of the Act could be achieved if the Department adopted 
the discipline of preparing practice notes.  The practice notes would be similar to those issued by 
federal agencies and this is a common activity of overseas nonprofit regulators such as the English 
Charities Commission or the American Internal Revenue Service.  At present, the Department does 
not formally disclose its policy rulings or its general advice from other government legal agencies that 
may advise it.  This causes uncertainty as “new” policy spreads by rumour amongst associations and 
legal practitioners.  Greater consistency of administration with more appropriate outcomes could be 
produced with the issuing of draft rulings for comment and then their adoption as formal policy.  
 
SPECIFIC ISSUES 
 
There a number of specific issues that any review of the Act should address. Although some of minor 
in nature, their amendment would serve to clarify the law that is read and used by volunteer office 
bearers.  Some of the requirements of the legislation are too onerous or not in step with modern 
business practices, while others require strengthening to protect members and the public. 
 
The Purpose of Financial Gain 
 
An association is not permitted to incorporate under the Act if it is carried on for financial gain to its 
members.34  Many sporting clubs organise competitions with cash as part of the prize.  It is particularly 
common in horse racing and lawn bowls clubs.  Section 4(1)(h)(iv) of the Act infers that a club whose 
members receive a cash prize in an association competition may be carried on for financial gain to its 
members and so preclude it from incorporation.  Although the Department has taken a sensible view in 
respect of such matters the section could be clarified to permit such prizes provided that they were not 
 
 
32 M.McGregor-Lowndes, "The Office of the Visitor as a Method of Solving Internal Disputes of Nonprofit Associations", Working Paper No. 
82, Program on Nonprofit Corporations, Queensland University of Technology, Brisbane, 1996. 
33 S Robinson, "The Office of Visitor of an Eleemosynary Corporation: Some Ancient and Modern Principles", 1994,Vol 8 Queensland 
University Law School Journal, p106. 
34 Ss 5 & 4(1) Associations Incorporation Act (1981) (Qld). 
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used as a method of returning profits to members. 
 
Registered Office 
 
An incorporated association is required to maintain a registered office where a document can be 
served personally on a person.35   The usual specific requirements in an Act (eg. Corporations Law or 
Co-operatives Act) which requires an organisation to have a registered office about keeping such an 
office open for certain hours, being a place where records are kept or available for inspection or even 
that documents may be served by leaving them at such an office are not imposed by the Associations 
Incorporation Act.  Section 91(2)(d) of the Act with respect to winding up makes a reference in the 
Corporations Law to a 'registered office of a company' being taken to be the registered office of an 
incorporated association.  Section 138 of the Act sets out that service of documents is by way of 
leaving at or sending the document to the address of certain office bearers, but does not mention the 
registered office.  Section 39(1) of the Acts Interpretation Act (1954) (Qld) refers to the "registered 
office" of a body corporate for the purpose of service of documents and this appears to apply to an 
incorporated association.  Given the purpose of the Act is to assist members of the public involved in 
community associations, it may be appropriate to include a reference or note about this in the Act.  
Otherwise the obligation to have a registered office seems to have little function and no substantial 
benefit for the administration of the Act. 
 
Model Rules 
 
Associations may adopt a set of “model rules” provided by the Act.   Adopting the model rules has cost 
advantages for both the government and associations.  The Department can more easily process and 
deal with associations that follow the model rules.  Associations need not go through the long and 
often expensive process of drafting their own rules if the model is suitable.  In many cases, the model 
is not suitable because of the requirements on constitutions imposed by other areas of government 
such as liquor licensing, charitable collections, machine gaming, taxation and other government 
funding bodies.  Some associations adopt the model rules, only to find a short time later on application 
for licences, grants or taxation exemption endorsements, that an amendment to their rules is 
necessary.  This is costly and inconvenient for both the Department and the associations concerned.  
 
It is possible that the requirements of other government departments could be provided for in the 
model rules.  A number of alternate model rule clauses could be devised for the few major categories 
such as a licensed machine gaming club or a charitable organisation.  Other government departments 
might also review whether such unique constitutional provisions are really necessary or could be as 
well provided for by another less intrusive method.  Another alternative is a practice direction by the 
Department in conjunction with other authorities about the necessary alterations to constitutions for 
various licences and endorsements, that was readily available to those considering incorporation.  In 
 
35 S17 Associations Incorporation Act (1981) (Qld). 
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any case, some reform in this area would benefit all areas of government as well as associations. 
 
The provisions of the model rules have altered many times since the introduction of the Act, but 
associations are deemed to have adopted the rules at the time of their incorporation without 
subsequent changes.36  If an association wishes to adopt a newer version of the model rules, then it 
must pass the appropriate special resolution.  Consideration should be given to an association being 
deemed to adopt the latest version of the model rules as they are proclaimed.  This is now the situation 
for replaceable rules under the Corporations Law and has much to recommend it. Officers of 
associations, particularly after several management committee elections since incorporation, have 
difficulty in ascertaining what version of the model rules applies.  Many make the mistake of relying on 
the latest version of the model rules.  Access to the old model rules is difficult even for legal 
practitioners, let alone the general public.  Some older versions of the model rules are now 
inconsistent with the Act and cause confusion.  Associations that wished to retain old model rules 
would always have the option of reverting to the old model rules if they pass the appropriate 
resolutions. 
 
By-laws 
 
By-laws are used by many associations as a matter of convenience.  Clause 30 of the model rules 
permits the management committee to make by-laws not in conflict with the rules of the association or 
the Act and often 'own rule' associations give this power to the management committee as well.  
Membership fees, meeting procedures, dress and conduct codes and other such matters are 
commonly found in an association’s by-laws.  Often, it is the by-laws of an association that contain 
rights important to the member or the nature of conduct that can lead to sanctions.37  This is 
particularly so in sporting clubs where competition rules may be in the form of by-laws. 
 
Prior to the amendments of the Act, the statutory definition of the association's rules was the 
“constitution, regulations and by-laws” of the association.38  While a strict interpretation of the law 
required that 'by-laws' as part of the rules were to be approved by the Department, this rarely occurred. 
 The Act was amended to define rules as including its “constitution and regulations”.39  One view is 
that it can be inferred that, as a matter of statutory interpretation, Parliament intended for “by-laws” to 
be excluded from the definition of rules.  What does the word “regulation” cover, if not by-laws? 
Associations that adopt the model rules appear by force of section 46 to have their rules defined as 
being only the association's name, objects stated on their application form and model rules at the time 
of incorporation.  Although clause 30 of the model rules provides for by-laws to be made, they may not 
be part of the “rules” of the association. 
 
36 S 46(1)(c) Associations Incorporation Act (1981) (Qld). 
 
37 There are no cases involving incorporated association's by-laws, but two company limited by guarantee cases illustrate the issue, Wilcox v 
Kogarah Golf Club Ltd, (1996) 14 ACLC 421 and Bailey v NSW Medical Defence Union Ltd (1995) 132 ALR 1. 
38 Associations Incorporation Amendment Act (1995) (Qld). 
 
39 S2 Associations Incorporation Act (1981) (Qld). 
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A consequence of “by-laws” being excluded from the statutory definition of rules is that a member 
might not be able to rely on enforcement of any by-law rights through Part 8 of the Act.  As mentioned 
above, often the by-laws contain important rights and privileges of club membership that a member 
would expect to be able to enforce.  It may be appropriate to include “by-laws” in the definition of rules 
so far as the rights and obligations of members are concerned for Part 8 of the Act, but without having 
to file any amendments with the Department.  Another consequence is that the provision in section 53 
of the Act requiring an association secretary to provide a copy of the “rules” to members might not 
include the by-laws.  It would be appropriate for a member to have access to by-laws as well as the 
rules. 
 
The Secretary 
 
The Secretary is a key person in the interface between the members and the management committee 
and the association and the Department.  There are a number of matters that require clarification in 
their role.  Recent amendments to section 61A of the Act set out when a person is 'not eligible to be 
elected' as a member of the management committee.  This overcomes some ambiguous wording 
where the position of management committee member would become vacant if a person subsequently 
came under an incapacity such as becoming bankrupt.40  The equivalent section in regard to 
secretaries, section 69(1), was not amended and this should be rectified. 
 
It is not clear in the Act or regulations whether the secretary is a member of the management 
committee or not.  In general company law, while secretaries may be officers of the company, they are 
not part of the board and, as a consequence, they do not have a vote in board decisions.  Model rules 
13(1) and (2) infer that the secretary is a member of the management committee.  Section 65(2) of the 
Act states that a secretary can be elected by the members or appointed by the management 
committee.  A secretary does not have to be a member of the association (section 66(1)(c)) for 
appointment.  However, section 62(1) requires members of the management committee to be elected 
by the members41.  Except for a casual vacancy, Section 27 of the Act concerning personal liability 
specifically mentions the secretary in addition to the management committee, creating an inference 
that the secretary may not be part of the management committee.  Section 6, Schedule 5 of the 
Regulations, infers that a secretary is a member of the association for the purposes of signing a 
negotiable instrument.  If the secretary is not a member of the management committee, then the 
secretary need not be an adult [section 61(2)], which would be inappropriate. 
 
Where secretaries are also management committee members, then they will have a vote by virtue of 
this role but to permit an appointed secretary who is not a member of the association, a vote on a 
management committee could also be contrary to the spirit of the Act.  In the alternative, it seems 
 
40 Equity and Fair Trading (Miscellaneous Provisions) Act (2000) (Qld). 
41 Re Vassallo [2001] 1 Qd R 91. 
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unfair to place responsibilities on an appointed secretary who is not a management committee 
member for the decisions of the management committee about which they have no vote.  Examples of 
such decisions are to be found in sections such as section 15 of the Regulations requiring the 
management committee to comply with the regulations or section 57 of the Act requiring the 
management committee to comply with the rules for holding meetings. 
 
Disclosure of a Member's Details 
 
Section 9 of the Regulations requires that a register of the members be kept.  The Model Rules, clause 
11(3), necessitates the register be open to inspection by members.  The provisions of the 
Commonwealth Privacy Act 1988 and the Privacy Amendment (Private Sector) Act 2000 will now cover 
records kept by some incorporated associations and there may be other privacy issues that arise from 
an absolute right of members to access the register.  It may be prudent to consider some fetter on the 
use this information is put to and a right of the secretary to refuse access in certain situations.  Abuse 
may be made of an association members’ register by commercial interests to enable direct mail 
advertising or telephone canvassing.  Similar restrictions applying to the use of corporate share 
registry information under the Corporations Law should be considered.42  
 
Further, in limited circumstances, the inspection of a members’ register may infringe privacy principles 
or even have potentially dangerous consequences for members.  An estranged member’s partner may 
locate the otherwise "secret" location of another person's residence by accessing an incorporated 
association's membership register.  In such circumstances, the secretary should be given reviewable 
discretion to refuse inspection of the members’ register or to keep some of the members’ details 
confidential. 
 
Insurance 
 
The Act initially required an incorporated association to maintain at least $100,000 insurance for 
damage to property, death or bodily injury upon its property and this amount has been increased over 
the years to $1,100,000.43  There are some associations that have little or no property for damage to 
property, death or bodily injury to occur upon.  An extreme example is an association for the promotion 
of electronic mail that holds all its management meetings in the electronic "ether"44 and has rules that 
allow for similar procedures for general meetings.  It may be more appropriate to require associations 
to maintain a "prudent" sum of insurance cover given the nature of their activities and potential risks.  A 
safeguard may be to retain the prescribed amount of insurance, but to permit associations to have a 
lesser sum provided the management committee members will be personally liable for any claim up to 
the prescribed amount. 
 
 
42 177 Corporations Law. 
43 70 Associations Incorporation Act (1981) (Qld). 
 
44 63(2) Associations Incorporation Act (1981) (Qld). 
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Minors 
 
In 1995, the Act was amended to ensure that only adults could be elected to the management 
committee.45  This is a sensible policy.  There continues to be practical problems with minors who are 
members of associations and their voting ability.  Where elections are closely contested, the votes and 
even proxies of minors have been used to gain control of associations.  Although minors should be 
permitted to be members of associations and participate in the life of associations, whether they 
should be accorded the right of voting is a difficult policy issue.  Given the nature of elite sport, minors 
should be able to have access to rights as a member under Part 8 of the Act to resist unfair dealings 
with their rights as members to participate in club sporting activities. 
 
The legal situation about such members exercising the rights of membership is not clear.  On its 
incorporation application form, the Department has stated "that persons under the age of 18 years are 
not entitled to vote".  According to the common law, infants do not have the capacity to make a 
contract except for the necessaries of life or beneficial contracts of service.46   In company law, a minor 
can hold shares where membership carries no financial contributions or obligations47 and Ford's 
Principles of Corporations Law notes, "The capacity of a minor-member to exercise the powers of a 
member, such as to vote, to sign requisitions for meetings and to appoint a proxy would seem to 
depend upon whether the minor is old enough to understand the nature of the act."48  If the Act were 
clarified in respect of such matters, minors and association officers would be clear about the issue. 
 
Accounts and Compulsory Audit 
 
Section 59 of the Act requires all associations to conduct an audit of their financial affairs.  For some 
small associations, this is a large financial impost and in many cases, unnecessary because of the 
size and nature of their financial transactions.  Some of these associations are closely held and 
monitored by just a few members. The Act could be improved by allowing an association's members to 
decide not to require an audit of their accounts.  Such an election would be available to the members 
of associations under a specified turnover threshold.  Unaudited accounts should still be prepared, 
presented to the general meeting and filed on the public record.  A majority of members, the Court or 
the Department should be able to request audited accounts to be prepared. 
 
The Act could also be improved by explicitly giving auditors right of access to the accounting and other 
records, and information and explanations from officers of the association; making it an offence for an 
association officer to obstruct an auditor; and granting qualified privilege to an auditor, in the absence 
of malice, against any action for defamation relating to statements made in the performance of the 
audit.  If the auditor is removed or dismissed, the Department should be notified.  Finally, the auditor 
 
45 Associations Incorporation Amendment Act (1995) (Qld). 
46 Scarborough v Sturzaker (1905) Tas L R 117 & Hamilton v Lethbridge (1924) 14 CLR 236. 
47 Homestake Gold of Australia v Peninsula Gold Pty Ltd (1996) 20 ACSR 67. 
48 HAJ Ford, RP Austin & IM Ramsay, Ford's Principles of Corporations Law, 9th ed, Butterworths, Sydney, 1999, at p 194. 
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should be required to inform the Department of a contravention of the rules or the Act where the matter 
cannot be dealt with in the audit report. 
 
Some associations are trustees of trusts, often charitable in nature.  There has been a practice 
developing that the accounts of such trusts are not reported to members or anyone else.  It may be 
appropriate to consider a provision that requires an association to report the financial transactions of 
any charitable trust of which it acts as trustee. 
 
Queensland should consider provisions requiring financial reports not to be misleading and/or to give a 
true and fair view of the association's accounts to bring it in line with some other jurisdictions.49  The 
management committee should be required in the annual report to state whether or not it has 
reasonable grounds to believe that the association can pay its debts as and when they fall due.  Larger 
associations’ financial reports above a certain threshold should be required to comply with accounting 
standards. 
 
Section 6 in Schedule 5 to the Regulations requires a negotiable instrument to be signed by two 
officers or an officer and another authorised member of the association.  This has been a common 
internal control mechanism since mutual benefit associations meeting in English public houses 
required two keys, one by the Secretary and the other by the Treasurer to open the association's dual 
lock cash box.  However, the advent of Internet and telephone banking requires a more sophisticated 
approach to internal controls where a signature may not be necessary to authorise the movement of 
large sums of the association's cash. Associations with several full time professional employees in 
their accounting and finance departments issuing hundreds of cheques a week are again beyond the 
simplicity of a two signature cheque control system and provisions should be made to relieve them of 
this burden.  Again, the relaxation of the present two signatures could be linked to the size of the 
organisation. 
Debentures 
 
Section 25(3) of the Act gives incorporated associations a general power to issue secured or 
unsecured notes, debentures or debenture stock.  An association may raise finance from its members 
in this way, but it has not been widely used.  The issue of such instruments is largely outside the 
supervision of the Australian Securities and Investment Commission because of the exemption in 
section 66A(e) of the Corporations Law.  There is no requirement for the association to advise or notify 
the Department of the issue of a debenture apart from disclosure in the annual statement of accounts. 
 Although there appears to be no abuse of this provision, it is not hard to imagine a situation where 
there could be serious consequences for unsophisticated investors or lenders.  While not advocating 
that such a financing option should be prohibited, some minimal controls should be considered to 
prevent potential abuse.  Notification of the Department of the issue of debentures and some power of 
 
49 This is provided for in New South Wales and the Australian Capital Territory and to certain associations in South Australia and the 
Northern Territory. 
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Departmental intervention in appropriate circumstances would be suitable measures. 
 
Migration of Companies Limited by Guarantee 
 
Although this would require amendment of the Corporations Law, the migration of some companies 
limited by guarantee to associations might also be contemplated.  It has been an unpleasant surprise 
to some members of companies limited by guarantee that the Queensland Office of State Revenue will 
assess any property transferred from the old company to a newly incorporated association for stamp 
duty.  Section 22 of the Act generally provides that any property held for the newly incorporated 
association by some other association or trust becomes the property of the incorporated association 
upon incorporation and that the Stamp Act (1894) (Qld) does not apply.  Generally, the Office of State 
Revenue argues that the meaning of "association" in section 3 of the Act does not include "a 
corporation" and hence any transfer of property is liable to duty.  It is inconsistent to have transfers by 
unincorporated associations and trusts upon incorporation exempt while companies are subject to 
duty.  The Act should be extended to include such transfers as exempt from stamp duty as they are 
legitimate re-constructions, rather than devices to defraud the revenue. 
 
Distribution of Surplus Assets on Winding Up 
 
In Queensland, section 92 of the Act gives the members supremacy in deciding where any surplus 
assets should be directed on winding up of the association.  This was confirmed in the case of 
Queensland Rugby Football League Limited & Anor v Worrell [2000] QSC 381 where the member's 
designated recipients of a surplus overrode associations mentioned as objects of support in the 
association's own objects.  Members may decide to distribute any surplus among themselves.  
However, model rule clause 36 requires any surplus to be distributed to a like entity, rather than the 
members. 
 
A different approach is taken in the New South Wales jurisdiction where generally surplus assets 
cannot be returned to a member, but in accordance with a special resolution of members approved by 
the Department.50  The provision further requires that any surplus property that has been supplied by a 
government department or authority must be returned to such a body.  In such a regime there is 
provision for an aggrieved person to have the decision judicially reviewed. 
 
For some time, the Australian Taxation Office has required incorporated associations that seek income 
tax exempt status to maintain a clause in their rules requiring any surplus assets on winding up to be 
directed to associations with similar tax status, rather than being distributed to the members.51  There 
appears little to prevent an association nearly at the end of its life to amend such a clause to permit a 
distribution of surplus assets to members and relinquish tax exemption.  While an argument may be 
made on policy grounds for sporting and other member clubs, it is a little more difficult when a body 
 
50 Associations Incorporations Act (1984) (NSW) s 53. 
51 Australian Taxation Office, ClubPack, Nat 3131-4.2000, April 2000 at p 5. 
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delivering social welfare largely funded by government and public donations makes such a decision.   
Given that there will be significant variation in the types of incorporated associations and the merit of 
members' entitlements to surplus assets, the legislation would be best to leave the form of the surplus 
distribution to the members and other funders of the association.  The issue lies in fettering the 
members’ rights to alter such a clause when the rules cannot be enforced by an outside party such as 
a government funder or private donor.  Such funders have in the past resorted to securities over the 
association's property with provisions to reclaim property on dissolution of the association.  It may be 
more efficient to prohibit the members altering a dissolution clause to permit member distribution 
without the reviewable approval of the Department.  
 
Voluntary Administration 
 
The Act does not provide for the voluntary administration procedures recently introduced into the 
Corporations Law.  This procedure is often used in respect of commercial companies and has proved 
useful in many situations.  Such a process would benefit incorporated associations that engage in 
substantial commercial trading operations such as licensed clubs and sporting establishments but it is 
not catered for in the Act.  In the case of In the Matter of the Brisbane Sikh Temple (Gurdwara) Inc & 
Anors.,  the Supreme Court found that its own Rules and perhaps its inherent powers gave it authority 
to appoint an administrator, but this is a cumbersome process.52  The Act should be amended to adopt 
the Corporations Law provisions with respect to voluntary administration.  This option for committee 
members is particularly important if they are subject to an insolvent trading liability which is discussed 
below. 
 
Insolvent Trading 
 
There has been some academic debate about whether the insolvent trading provisions of the 
Corporations Law apply to incorporated associations and their officers.53  Under section 9 of the 
Corporations Law, the definition of 'company' includes a 'Part 5.7 body' for the insolvent trading 
provisions.  A Part 5.7 body is defined in section 9 of the Corporations Law to include an "association 
or other body (whether a body corporate or not) that consists of more than 5 members".  A narrow 
interpretation of the Corporations Law provisions would have officers subject to personal liabilities for 
the debts of the association when it is trading whilst insolvent, whereas a broad interpretation would 
not. 
 
Most incorporated association officers would be surprised and some alarmed that they could be 
personally liable for the debts of the incorporated association if it was trading whilst insolvent.  Many 
choose to be incorporated to avoid the personal liability associated with committee members of 
 
52 Unreported, OS No 5835 of 1997, Supreme Court of Queensland, 27 March 1998. 
 
53 C. Huntley, "Dionysius, Damocles and the Unseen Perils of Insolvency for Officers of Incorporated Associations", (2000) 18 C&LJ, 
262; AS Sievers, "The Meaning of 'Association' or "other Body' for the Purposes of Part 5.7B and 5.8 of the Corporations Law" (1995) 13 
C&SLJ, 65; K Fletcher, " Developing Appropriate Organisational Structures for Nonprofit Associations," in M McGregor-Lowndes et al 
(eds) Legal Issues for Nonprofit Associations, LBC Information Services, Sydney, 1996 at 16. 
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unincorporated associations, whilst others opt for an incorporated association rather than a company 
limited by guarantee because of the simplicity and lack of exposure to corporate responsibilities, 
including insolvent trading.  Whatever the policy of the government on this point, the Act should make 
it clear whether the insolvent trading provisions apply in order not to mislead officers. Some 
jurisdictions have adopted the higher level of personal liability of the Corporations Law, but perhaps a 
more targeted approach would be to require only those associations with substantial turnover to be 
subject to such provisions. This may well mirror the threshold for audits and more onerous accounting 
disclosures. 
 
 
CONCLUSION 
 
Fletcher characterised Queensland incorporated association legislation as adopting a ”paternalistic 
approach" on its introduction.54  This was certainly true of the initial Queensland Act.  Whilst some of 
this was largely rectified in the amendments to the Act in 1995, there still remain some vestiges of 
paternalism that hamper incorporated associations.  The role now played in Queensland's economic 
and social life by incorporated associations requires that associations be both appropriately regulated 
and facilitated.  Not only does the quality of the State's voluntary sector directly influence the 
satisfaction with civil society through participation in traditional sporting and leisure clubs, but it also 
promotes health, education and community welfare delivery and industry self-regulation.  
 
 
54 K Fletcher, "Developing Appropriate Organisational Structures for Nonprofit Associations", in Legal Issues for Nonprofit Associations, op. 
cit. at p 18. 
